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Changing Fear Into Fearlessness
• Deposition Preparation Techniques
• Reading and Understanding Body Language
• Rules to Follow While Testifying
• Typical Questions in  Bad Faith Cases will Involve

– Failure to Investigate
– Delay
– Improper Denial
– Failure to Settle within Policy Limits
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Recent Notice from the CDI 
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Efficient Proximate Cause
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Case law on Efficient Proximate Cause

• Under the efficient proximate cause doctrine, “[W]hen a loss is caused by a
combination of a covered and specifically excluded risks, the loss is covered
if the covered risk was the efficient proximate cause of the loss, but the loss
is not covered if the covered risk was only a remote cause of the loss, or the
excluded risk was the efficient proximate, or predominate cause.” Julian v.
Hartford Underwriters Ins. Co., at 750 (citing State Farm Fire & Casualty
Co. v. Von Der Lieth, 54 Cal.3d 1123, 1131-1132 (1991).) In the case of
Garvey v. State Farm Fire & Casualty Co., 48 Cal.3d 395, 406 (1989), the
California Supreme Court held that there is coverage only if the covered
concurrent cause is the efficient proximate cause or predominant cause for
the loss. The mere fact that a cause is concurrent does not, in itself, provide
coverage if the other concurrent cause is excluded. “Frequently property
losses occur which involve more than one peril that might be considered
legally significant. The task becomes one of identifying the most important
cause of the loss and attributing the loss to that cause.” Id. at 406.
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Case law (cont.)
• In Howell v. State Farm & Casualty Co., 218 Cal.App3d 1446 (1990), the 

property owner made a claim for landslide damage to her property following 
heavy rains. The insurance company denied the claim because the policy 
excluded coverage for earth movement and water damage. The property 
owner presented expert testimony that the landslide occurred due to a fire, 
which was covered under the policy and which destroyed vegetation on the 
slope the summer before the landslide. The Court of Appeal concluded that 
an insurance company providing coverage under a property insurance 
policy may not contractually exclude coverage when an insured peril (such 
as fire) is the efficient proximate cause of a loss, regardless of other 
contributing causes. Id. at 1448. The Court found that because fire was the 
efficient proximate cause of the mudslide, the policy exclusion for damage 
caused by mudslide was not enforceable. Id. at 1452.
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Duty to Undertake Diligent
Investigation

• If it is established that a recent wildfire or another peril covered by the 
applicable policy was the efficient proximate cause of the damage resulting 
from subsequent mudslides and other similar events following the fire, such 
damage is covered by the policy regardless of any exclusion in the 
applicable policy. Indeed, in 2018 following the Montecito mudslides, the 
California State Legislature approved and the Governor enacted Insurance 
Code section 530.5 to reinforce this point. As the Senate Floor Analysis1 for 
the bill provides, the author drafted Senate Bill 917 (Jackson, Chapter 620, 
Statutes of 2018), which ultimately became section 530.5, to “help prevent 
the confusion in situations such as Montecito where homeowners are left to 
wonder whether the loss of their largest single asset – their home – will be 
covered by insurance.” Once the insured shows that an event falls within 
the scope of basic coverage under the applicable policy, the burden is on 
the insurance company to prove a claim is specifically excluded. Garvey v. 
State Farm Fire & Casualty, supra, 406.

• Based upon the Insurance Code provision and established case law described above,
insurance companies should not deny these claims before undertaking a diligent
investigation regarding the cause of loss and carefully considering the facts.

• http://leginfo.legislature.ca.gov/faces/billAnalysisClient.xhtml?bill_id=201720180SB917
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News from the CDI

• Former Hollister Firefight faces felony 
insurance fraud charges for collecting 
$94,788 in WC benefits while working for 
another employer

• Merced company sentenced in $2.5 million 
insurance fraud scheme for underreporting 
employee payroll by $11 million to reduce 
premiums for WC insurance
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$10 Million Bad Faith Jury Verdict 
Voided due to faulty Jury Instruction

The Court of Appeal this month reversed a bad faith jury verdict for $10
million in favor of a man who was rendered a quadriplegic in a traffic
accident. The appellate court found that the jury special verdict form did
not ask the question of whether Farmers acted reasonably and therefore
could not be found in bad faith.

“A bad faith claim requires a finding that the insurer acted unreasonably in
some respect,” Justice Victoria Chaney of Div. One wrote. “Because the
jury made no such finding (not having been asked for one), the judgment
must be vacated and a contrary judgment entered for the insurer.”

The insured, Alaxandrea Martin, on March 31, 2013, was a passenger in
her pickup truck which went off the road and flipped over. She and three
others were heading back from a party at which drugs and alcohol were
consumed. The driver was apparently Dana Orcutt, although she denied it.
The policy limits were $100,000 per occurrence, and $50,000 per person
for bodily injuries. It provided coverage to Martin and to any permissive
driver.
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Special Verdict to the Jury
The special verdict form, as it related to the claim against Martin, asked:
“1. Did Pinto make a reasonable settlement demand?”
“2. Did Farmers fail to accept a reasonable settlement demand for an amount that
was within policy limits?”
“3. Was a monetary judgment entered…in case no. RlC1309053 for a sum greater
than the policy limits that was assigned to Pinto?”
The jury answered “yes” to each of those questions.
The form relating to Orcutt asked those same questions, to which the jury gave the
same answer. It also asked:
“4. Did Dana Orcutt fail to cooperate concerning a claim?”
“5. Did Farmers use reasonable efforts to obtain Orcutt’s cooperation?”
“6. Was Farmers prejudiced by Orcutt’s failure to cooperate concerning a claim?”
• To those queries, the jury answered “yes.”
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Justice Victoria Chaney
Farmers argued that it could not have settled the claim against Martin, alone, because Orcutt was
also an insured, and the finding that Orcutt had not cooperated, defeated Pinto’s claim of “bad
faith” on its part, requiring entry of judgment in its favor. Jessner rejected the contention, and
judgment was entered on Dec. 14, 2018, for $9,935,000 in Pinto’s favor (with $65,000 deducted
from the $10 million settlement based on a $65,000 payment from Orcutt’s insurer).
On appeal, the major issue that loomed was whether the verdict form was fatally defective.
“The issue is whether, in the context of a third party insurance claim, failing to accept a reasonable
settlement offer constitutes bad faith per se,” Chaney said in yesterday’s opinion. “We conclude it
does not.”
She explained:
“Simply failing to settle does not meet this standard. A facially reasonable demand might go
unaccepted due to no fault of the insurer, for example if some emergency prevents transmission of
the insurer’s acceptance.”

Chaney went on to say:
“In any event, no evidence suggested Farmers’ conduct caused the settlement to fail. Farmers
attempted to accept Pinto’s settlement offer, and timely tendered both the policy limits and Martin’s
declaration. Settlement failed only because Pinto rejected the tender on the ground that it failed to
include Orcutt’s declaration. But no evidence established, and the jury did not find, that Farmers
should have done more to obtain that declaration. On the contrary, the jury expressly found that
Farmers ‘use[d] reasonable efforts to obtain Orcutt’s cooperation,’ and her lack of cooperation
prejudiced the insurer. Farmers therefore did all it could to achieve a settlement.”
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How many of you have had your 
depositions taken?

A. Yes.
B. No.

March 25, 2021



Ground Rules for the Deposition

• Likely be videotaped
– Done to make you feel nervous and uneasy
– Therefore Body Language is Extremely 

Important
– Videotaped deposition will likely be shown to 

the jury, especially if your deposition did not go 
well.
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Everyone Participate in this Experiment

• Oath to Tell the Truth Before the 
Deposition Begins

• Everyone raise your right hand
• Freeze your hand position
• Position of your hand, fingers and arm can 

give messages as to your testimony
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5 Things  Learned From 
the Position of Your Hand

• If Hand Rigid and Fingers Wide Apart
– Terrified and will tell the whole truth

• If Hand Straight Up and Finger Tightly Together
– Analytical Honesty

• If Hand and Fingers Bent Forward
– Will Lie and cover the truth

• If Two Fingers Together and Two Fingers Apart
– Analytical Honesty and Readily Type Honesty

• If Hand Bent Back
– Bend over backwards to convince you but is telling a lie
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Oath of President Biden
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Oath of President Obama



Vice President Kamala Harris
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Body Gestures to Avoid
• Scratching the head or neck
• Jiggling of Feet
• Moving your body in the Chair
• Faking Smile
• Rolling Eyes from the left and then to the 

right
• Chewing Gum
• Breathing Heavy
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Eye Avoidance, What does it Mean? 

1. “I don’t want to cause any more problems 
for myself, I don’t want to draw attention and 
provoke people into attacking me.” 
2. “I’m superior to you. You are not worthy of 
my attention or acknowledgment.”
3. Both
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What Does Touching 
Your Nose Mean? 

1. Holding Back the Truth
2. Discomfort gesture linked to anxiety and 
therefore serves as a pacifier.
3. The increase in blood flow and pressure 
often causes a tingle in the nose, which in 
most people, triggers an itch response.
4. All of the above.
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Hand to Nose

• During the Grand Jury testimony over 
Monica Lewinsky, Bill Clinton touched his 
nose 26 times when answering highly 
emotional questions. When he answered 
questions he found easy, his hands were 
nowhere near his face.

March 25, 2021



You are the Face of the Company

• How well you testify will be a determining 
factor in whether a Plaintiff can show the 
insurer acted in bad faith.

• Preparation is Everything!
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Be Personable

• Demonstrate attributes that you are
(1) Diligent, hardworking, caring and 

reasonable
(2)Likable to the Jury
(3)Avoid a defensive attitude or  inflexibility 

and responses such as:
“I don’t know; Not my job; Not required by 
our company guidelines.
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Dealing with an Intimidating Attorney

• Practice Actions showing Confidence
• Hand Shake – firm but open
• Eye Contact
• Look opposing counsel squarely in the eye on 

introduction.
• Relax shoulders when seated, no slouching
• Lean a Little Forward to Show Paying Attention and 

stand your ground
• Take Your Time
• Palms Open, avoid hiding hands
• Confident Voice, speak slowly
March 25, 2021



You receive a deposition notice for a claim you denied 
three years ago. You don’t remember the claim. You 
read the claim file and the coverage opinion from 
coverage counsel to prepare. In deposition you are 
asked what you read to prepare for your deposition and 
you testify that you read coverage opinion.
Can the attorney ask you to produce coverage counsel’s 
reports? 
A. No, because Counsel’s coverage opinion 

letter is subject to the attorney-client 
privilege.

B. Yes, because you read it in preparation for 
your deposition.
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Documents used to Refresh Memory 
Must Be Produced At Deposition

• Evid. Code Section 771 provides if a witness, 
“either while testifying or prior thereto, uses a 
writing to refresh his memory with respect to 
any matter about which he testifies, such 
writing must be produced… at the request of 
the adverse party.” Moreover, opposing counsel 
cannot refuse to produce documents shown to 
deponent (party or non-party) to refresh his or 
her recollection in preparation for the 
deposition. (International Ins. Co. v. Montrose 
Chemical Corp. of Calif., (1991) 231 Cal.App.3d 
1367, 1332, 1333.). 
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Deposition Questions Will Focus on Whether the 
Insurer Acted Reasonably and in Good Faith

According to Statutory and Common Law  
• Factors to Consider in Evaluating Insurer's Conduct
• In determining whether [name of defendant] acted unreasonably, that is, 

without proper cause, you may consider whether the defendant did any of the 
following:

• [(a) Misrepresented to [name of plaintiff] relevant facts Failed to adopt and 
implement reasonable standards for the prompt investigation and 
processing of claims arising under its insurance policies.]

• or insurance policy provisions relating to any coverage at issue.]
• [(b) Failed to acknowledge and act reasonably promptly after receiving 

communications about [name of plaintiff]'s claim arising under the insurance 
policy.]

• [(c) [(d) Failed to accept or deny coverage of claims within a reasonable time 
after [name of plaintiff] completed and submitted proof-of-loss requirements.]

• [(e) Did not attempt in good faith to reach a prompt, fair, and equitable 
settlement of [name of plaintiff]'s claim after liability had become reasonably 
clear.]
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March 25, 2021

Be Prepared To Explain the Duties of 
An Insurance Adjuster






Rules for Testifying

Be
Truthful.

We are human. 
Diffuse a negative  
issue by admitting 
to what was done.   

Substantial verdicts have 
been rendered in cases where 
the jury believes the adjuster 
has lied, even where the issue 
involved is irrelevant to the 
case. 



Rules for Testifying
Do not fear memory 

lapses; 
Talk about Practices 

and Procedures
Rely on documents to 

trigger memory.
A well prepared

witness will be able to 
provide a complete 

answer and not simply 
a yes or no response.

?



Rules for Testifying

• Be Cautious When You Hear questions that 
begin with “Wouldn’t you agree…”. 

• Flexibility and Careful Active Listening is a 
Must!

• For Example, “Wouldn’t you agree that you 
owe a duty of good faith and fair dealing on 
every homeowner’s claim you handle?”
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Be Prepared to Answer Questions 
About Acting Fairly and Reasonably
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Rules for Testifying

Listen to Your 
Lawyer’s Objections 

as Clues for 
Problems with the 

Question. 



Don’t Speculate! Only 
Testify as to Your Own 
Personal Knowledge.

I don’t remember may be 
a proper response. But a 

good deposing lawyer 
may  attempt to obtain a 
repeated response of “I 

don’t remember.” 
Q: At the outset did you 

decide this claim was not 
covered? 

Rules for Testifying



Rules for Testifying

Do Not Explain Your 
Thought Process.

Beware of Questions 
using the words 

“Always” “Never.” Every 
claim has different 
factors to consider.

As if I could even 
think during this…



Rules for Testifying
• Don’t Volunteer, Only Answer the Question 

Being Asked! Testify only about what is 
necessary.

March 25, 2021



Rules for Testifying

If you do not 
understand the 
question say so.
Otherwise the 

attorney will assume 
the question was 

understood. 



Did the Insurer Act in Bad Faith By 
Failing to Effectuate Settlement in 
Absence of a Settlement Demand 

When Liability is Clear?
A. Yes.
B. No.
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CA Ninth Circuit Reversed Itself
• On October 5, 2012, the Ninth Circuit issued a further amended opinion 

expressly refusing for now to determine whether breach of the covenant of 
good faith duty to settle has occurred without there first being a settlement 
demand within limits. As a result, Du may no longer be cited for this 
proposition that the insurer must effectuate settlement in the absence of a 
demand when liability is clear. There is still uncertainty which remains as to 
whether an insurer can be exposed to liability under California law for breach 
of the covenant of good faith and fair dealing if it fails to settle in the absence 
of a within limits settlement demand.

• Texas Jury Instruction:
Failing to attempt in good faith to effectuate a prompt, fair, and equitable 
settlement of a claim when the insurer’s liability has become reasonably clear  

March 25, 2021



Be Prepared To Answer Questions 
Directed At Marketing Materials

• Marketing/Advertising Materials –
Information on Website – touting experience 
and expertise – Advertisements 

• “You’re In Good Hands” – Allstate Life 
Insurance Company 

• “Like a good neighbor, State Farm is there.” –
State Farm Insurance Company 

• “Peace of mind.” – Chubb 
• “Nationwide is on your side.”
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Question

• Were you on Mr. Smith’s side when you 
handled his claim and you denied it?

• What does “Nationwide is on your side” 
Mean in the handling claims?
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Common Themes

• The Adjuster Had too many Claims and 
could not spend enough time handling this 
claim

• Predetermined Outcome
• You did not do enough
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Claims Manual Must Adopt the 
Regulations

• Even though many claims departments do 
not have a claims manual, many 
jurisdictions such as California and Texas 
require that the claims manual must adopt 
the Insurance Regulations

• You will therefore need to be generally 
familiar with basic propositions set forth in 
the Insurance Regulations on Claims 
Handling.
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How do you treat the insured 
when Handling their Claim?

1. I give the insured as much consideration as I 
do the insurer’s interest when I investigate, 
process and settle claims.

2. I make sure our policy provisions when 
investigating, processing and settling claims are 
consistent with insurance regulations or more 
favorable to the insured.
3. I only pay legitimate claims.  
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FAIR CLAIMS PRACTICES REGULATIONS

• The Preamble of the Regulations state:
– “Policy provisions relating to the investigation, 

processing and settlement of claims shall be 
consistent with or more favorable to the insured 
than the provisions of these regulations.”
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If An Insurer Does Not Comply with the Regulations 
Can they be sued for Estoppel Preventing the 

Enforcement of Policy Provisions Or Can they Only 
Be Issued Fines and Penalties by the Department of 

Insurance?

1. Only issued Fines and Penalties by the 
Department of Insurance.

2. Can be sued for estoppel.
3. Issued fines, penalties and sued for estoppel.
4. Neither.
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Deposition Questions Regarding 
Training and Certification

• Are you familiar with California’s Fair Claims 
Practices Regulations?

• Are you certified annually pursuant to the 
Regulations of the California Insurance 
Commissioner?

• What about your agents in the United States 
that handle California claims. What do you do 
to assure that they are certified and that they 
know and understand the California Fair 
Claims Practices Regulations?

• Tell me about your claims manual. 
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STANDARDS FOR PROMPT, FAIR AND EQUITABLE 
SETTLEMENTS 

(Section 2695.7(b))

• Upon receiving proof of claim, 
every insurer shall immediately 
but in no event more than 40 
days later, accept or deny the 
claim, in whole or part. The 
amounts accepted or denied 
shall be clearly documented 
unless claim denied in its 
entirety. (2695.7(b)).

• If more time is required than is 
needed to determine whether a 
claim should be accepted 
and/or denied in whole or in 
part, every insurer shall provide 
the claimant written notice of 
the need for additional time 
and information. Written 
notice shall be provided every 
30 days until the claim is 
resolved. (2695.7(c)).
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Deposition Question

• What is the time limit to accept or deny a claim 
in whole or in part under the Insurance 
Regulations?

• Isn’t it true that you knowingly violated the 
Regulations?

• What further information did you need to accept 
or deny the claim in whole or in part?

• Did you ask the insured or any other third party 
for the information you needed to accept the 
claim in whole or in part?
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Deposition Question

• Is your compensation tied in any way as to 
how you handle claims?

• Do you receive any type of bonus as part of 
your annual compensation?

• Isn’t it true that in 2015 alone, you 
personally denied 150 claims?
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STANDARDS FOR PROMPT, FAIR AND EQUITABLE 
SETTLEMENTS 

7 FACTORS TO SHOW IF SETTLEMENT IS LOW 
(Section 2695.7(g))

 The extent to which the 
insurer considered evidence 
submitted by the claimant to 
support the value of a claim

 The extent to which the 
insurer considered legal 
authority or evidence made 
known

 The extent to which the 
insurer considered advice of 
its claims adjuster as to the 
amount of damages

 Any other credible evidence 

 The extent to which the 
insurer considered the advice 
of its counsel that there was a 
substantial likelihood of 
recovery in excess of policy 
limits

 The procedures used by the 
insurer in determining the 
dollar amount

 Extent to which the insurer 
considered the probable 
liability of the insured and the 
likely jury verdict
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Deposition Questions

Assume you had  a policy limit of $100,000. The 
demand to settle was $100,000, and all that was 
offered was $50,000 which was rejected. The jury 
came with $250,000 verdict. Now the insurer is 
being sued for bad faith for failure to settle for 
$100,000. 
Q: When you evaluated this claim, what factors 
if any did you consider when Plaintiff made you a 
settlement offer within policy limits? 
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The Claim File – the Silent Witness

• Practices and Procedures for maintaining 
claim files

• Never try to “Alter” the claim file
• Undocumented Meetings
• Inflammatory Statements

– “She can bite me”
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FAIR CLAIMS PRACTICES REGULATIONS
 Definitions (cont.) 
◦ “Insurer” means “a person licensed to issue or that issues 

an insurance policy or surety bond in this state, or that 
otherwise transacts the business of insurance in the state. . 
. . The term “insurer” for purposes of these regulations 
includes non-admitted insurers . . .The California 
Earthquake Authority, . . . home protection companies . . . 
The term insurer shall not include insurance agents and 
brokers, surplus line brokers and special lines surplus line 
brokers”
◦ “Claims agent” means “any person employed or authorized 

by an insurer, to conduct an investigation of a claim on 
behalf of the insurer . . .”
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FAIR CLAIMS PRACTICES REGULATIONS

– Misconduct of claims agent can be imputed to insurer
» Therefore, insurer should make sure every entity that     

investigates, handles or settles California claims complies with 
these regulations
» Example: Regulations require insurer and non-admitted insurers 
to:

(1)  Refrain from using polygraph tests unless authorized by the 
policy. Must however still comply with state and federal rules 
regarding polygraph tests

(2)  Refrain from requiring unnecessary medical examinations
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If a Policy Requires a One Year Time Limitation 
to Bring a Claim, Must the Insurer Give An 

Insured Written Notice to Bring a Claim before 
such Policy Provision is Enforceable?

1. Yes
2. No, because an insured is charged with 

constructive knowledge of policy language 
which is plain, clear and conspicuous.
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SPRAY, GOULD & BOWERS v.
ASSOCIATED INTERNATIONAL INSURANCE COMPANY, 71 

Cal.App.4th 1260

• Insured sued its business interruption insurer for breach of 
contract, bad faith, and declaratory relief after the insurer 
denied coverage for an earthquake loss that had occurred 
over two years earlier.

• The Superior Court granted summary judgment to the insurer 
based on the policy’s one-year suit limitation provision, and 
the insured appealed. The Court of Appeal, held that: 

• (1) a regulation commanding insurers to disclose time limits 
created a duty to speak which the insured could use to 
support its claim that the insurer was equitably estopped from 
relying on the provision, and (2) the insured’s declarations 
asserting a lack of actual knowledge of the provision created 
a fact issue as to detrimental reliance.
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SPRAY, GOULD & BOWERS v.
ASSOCIATED INTERNATIONAL INSURANCE COMPANY, 71 

Cal.App.4th 1260
• “We are mindful that this decision may change the way some 

insurers conduct themselves. But those insurers have no 
legitimate grounds for complaint. We create no new liability 
for insurers. We but bring clarity to an all too common claims 
situation where clarity is warranted. Like the Commissioner’s 
Fair Claims Settlement Practices Regulations, this decision will 
hopefully help to insure that valid claims will not be lost by an 
unusually short limitations period. The Commissioner’s 
Regulations establish the standard of conduct for insurers in 
California. Insurers who flout the Regulations have no right to 
gain a competitive edge on insurers who scrupulously follow 
the Regulations and faithfully discharge their obligations to 
their insureds. Insurers who follow the law should not be put 
at competitive disadvantage, particularly at the expense of 
insureds who may have valid claims.”
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FAIR CLAIMS PRACTICES REGULATIONS

• REPRESENTATION OF POLICY 
PROVISIONS AND BENEFITS (Section 
2695.4)
– No insurer shall misrepresent, conceal or fail 

to disclose to a first party claimant or 
beneficiary all benefits, coverages, time limits 
and other provisions.

• When additional benefits may reasonably be paid, the 
insurer shall immediately communicate this fact to the 
insured and cooperate.

• Section 2695.4(a) states that “every insurer shall disclose to a 
first party claimant ... all ... time limits ... of any insurance 
policy issued by that insurer that may apply to the claim 
presented by the claimant.”
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Must Give Written Notice of Policy 
Provisions

• By its terms, Section 2695.4(a)requires the insurer to 
“disclose to” a claimant insured all policy “time limits”. 
This obviously implies a type of notice, communicated 
independent of the policy itself, which is calculated to 
achieve actual rather than constructive knowledge. The 
implicit assumption of the regulation is that the mere 
existence of the policy provision is not enough, no matter 
how “plain, clear and conspicuous.” The whole purpose of 
such notice is to assure actual, not merely constructive, 
knowledge, of the contractual limitations period within 
which suit must be brought by an insured. To permit an 
insurer to enforce a time limit provision based solely on 
evidence of constructive notice would eviscerate the 
purpose of the regulation. AIIC cannot rely on the 
traditional doctrine deeming the insured to have 
constructive knowledge of policy provisions.
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FAIR CLAIMS PRACTICES REGULATIONS

• REPRESENTATION OF POLICY 
PROVISIONS AND BENEFITS (Section 
2695.4)
– No insurer shall misrepresent, conceal or fail to 

disclose to a first party claimant or beneficiary all 
benefits, coverages, time limits and other 
provisions.

• When additional benefits may reasonably be paid, the 
insurer shall immediately communicate this fact to the 
insured and cooperate.
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FAIR CLAIMS PRACTICES REGULATIONS

• REPRESENTATION OF POLICY 
PROVISIONS AND BENEFITS (Section 
2695.4)
– No Insurer shall deny a claim on the basis of the 

claimant’s failure to exhibit property, unless there 
is documentation in the file (1) of demand by the 
insurer, and unfounded refusal by the claimant to 
show property, or (2) breach of any policy 
provision requiring disclosure of property.
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Whether Insurer Has the Duty to 
Inform the insured of Policy Benefits
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Extended Reporting Period
• D. Extended Reporting Period. If you cancel this Policy or this Policy is 

non-renewed, you shall have the right to buy an Extended Reporting 
Period Endorsement providing an extended reporting period of up to 
twelve (12) months from the end of the Policy Period, or the effective 
date of cancellation, whichever is earlier, in exchange for your payment 
of an additional premium. You do not have this right, however, if we 
cancel for non-payment of premium. 

• The Extended Reporting Period Endorsement will not be issued unless 
we receive a written request for it within thirty (30) days after this 
policy is cancelled or non-renewed, nor will it take effect unless the 
additional Premium is paid within thirty (30) days after this policy is 
cancelled or non-renewed. Once that Premium is paid the 
endorsement may not be cancelled and the additional Premium will 
be fully earned. 

• The additional premium for a 12 month Extended Reporting Period 
will be one hundred percent (100%) of the premium charged for the 
last Policy Period. 
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Question

Does the Insurer or agent of the insurer have a 
duty to inform the insured of right to 
purchase the Extended Reporting Period?
1. YES.
2. NO.
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FAIR CLAIMS PRACTICES REGULATIONS

REPRESENTATION OF POLICY PROVISIONS 
AND BENEFITS (Section 2695.4)
◦ No insurer shall: 

1. Request claimant to sign a release that extends 
beyond the subject matter which gave rise to the claim, 
unless fully explained in writing and claimant not 
represented by counsel.
2. Be precluded from including Civil Code Section 
1542 release language, provided Section 1542 release 
language is explained if claimant not represented by 
counsel.
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FAIR CLAIMS PRACTICES REGULATIONS

• REPRESENTATION OF POLICY 
PROVISIONS AND BENEFITS (Section 
2695.4)
– Except where a time limit is specified in the policy, 

no insurer shall require a first party claimant to 
give notice of a claim or proof of claim within a 
specified time.

• Make sure policy wording is clear
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Question

Is a cargo liability insurer required to provide notice to 
the insured of a one-year contractual limitations policy 
provision although insured was represented by 
counsel and a regulation required insurer to notify 
claimant of time period requirement unless 
represented by counsel?

1. Yes
2. No, because the insured is represented by 

counsel
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A policy provision required The insured to contract to rebuild A fire 
damaged building within 180 days in order to receive functional 

replacement value of building. 
The Insured Asked the insurer Whether the Policy paid for functional 

replacement benefits, the amount of such benefits, the policy limits, and 
whether the building was a total loss. The Insurer Did Not Provide Such 
Information within the 180 Day Period. Was The Insurer Estopped From 

Enforcing the Policy Provision?

1. Yes, the insurer had a duty to inform the 
insured of this needed information.

2. No, the insured needs to inform itself by 
reading the policy and conducting its own 
investigation.
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Must Notify a First Party and Third 
Party Claimant of the Statute of 

limitations
• Cal. Code Regs. § 2695.7(f) requires an insurer 

to notify a claimant of any statute of limitations 
and any ‘other time period requirement upon 
which the insurer may rely to deny a claim.

• Such notice must be given to the claimant not 
less than 60 days before the expiration date. 
Section 2695.7(f) requires notice not only to the 
insured claimants, but also to third party 
claimants asserting claims against the insured.
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A Third Party Claimant Demands $500,000 For Personal injury 
ACCIDENT Against In-House Counsel for Your Corporate 

insured. In two months the Statute of Limitations Will Expire. 
Do you have the Duty to Inform the Claimant THE STATUTE 

WILL RUN?

1. Yes
2. No
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Northwest Airlines Case
• However, California Regulation 2695.7 (f) expressly states:
“This subsection shall not apply to a claimant represented by counsel for the 
claim matter.” 

• The only case on point is Northwest Airlines, Inc. v. Ontario Aircraft 
Services, Inc., 104 Cal.App.4th 1053 (2002). The court ruled Ontario 
Aircraft was estopped from enforcing the statute of limitations when 
Northwest Airlines filed a claim for a damaged aircraft against Ontario Aircraft 
Services after the statute of limitations had run. In-house counsel  for 
Northwest Airlines argued that Ontario’s insurer failed to notify them of the 
statute of limitations had run as required under the California Insurance 
Regulations. The court in the attached opinion held:

• “It would be inequitable to hold, on a demurrer, that Northwest should not be 
permitted to assert and prove that Ontario is estopped from raising the statute 
of limitations. The equities favor Northwest, which, without its estoppel 
argument, would be barred from asserting its claim for damages because of a 
violation of an obligation by the entity with whom Northwest dealt on the 
claim. “[E]quitable estoppel is not a punitive notion, but rather a remedial 
judicial doctrine employed to insure fairness, prevent injustice, and do equity.” 
(Spray, supra, 71 Cal.App.4th at p. 1270, 84 Cal.Rptr.2d 552.)” The insurer’s 
failure to comply with regulation requiring it to give written notice of 
statute of limitations defense to third-party claimant, if it was not 
represented by counsel, could estop insurer and insured from asserting 
statute of limitations defense.
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FAIR CLAIMS PRACTICES REGULATIONS

RECORD KEEPING (Section 2695.3)
◦Maintain hard copy files or maintain claim files 

accessible for the current year and past 4 years.
◦ Licensees must record in the file the date the 

licensee received, dates the licensee processed and 
the date the licensee transmitted or mailed every 
material and relevant document in the file.
◦Ability to reconstruct critical dates
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FAIR CLAIMS PRACTICES REGULATIONS

• RECORD KEEPING (Section 2695.3)
– All insurers shall:

• “Maintain claim data that are accessible”
– Claim number
– Date of loss
– Line of coverage
– Date of payment of claim
– Date of acceptance
– Denial or date of closed without payment

• Maintain data for 4 years
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FAIR CLAIMS PRACTICES REGULATIONS

• DUTIES UPON RECEIPT OF 
COMMUNICATION (Section 2695.5)
– Immediately or within 15 days respond to a 

claimant’s communication with a complete 
response based on the facts known to licensee. 

– Respond to inquiry by Dept. of Insurance within 
21 days.
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FAIR CLAIMS PRACTICES REGULATIONS

DUTIES UPON RECEIPT OF 
COMMUNICATION (Section 2695.5)
◦ Upon receiving notice of a claim the licensee must: 

 Immediately transmit notice to the insurer (2695.5(d)  The following was 
stricken: Failure of the licensee or claims agent to immediately transmit notice 
of claim to the insurer shall constitute a separate and distinct violation . . .”

Immediately, but no more than 15 days (2695.5(e)):
◦ Acknowledge receipt of such notice 
◦ Provide necessary claim forms
◦ Begin necessary investigation of claim
◦ Now applies to Disability Insurance.

 No requirement that notice be in writing unless policy specifies (2695.5(f)).
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FAIR CLAIMS PRACTICES REGULATIONS

EXEMPTION TO 15 DAY RESPONSE FOR 
NOTICE OF CLAIM DEADLINE IF:

1. EXTRAORDINARY CIRCUMSTANCES  
WOULD SEVERELY AND MATERIALLY 
AFFECT COMPANY’S ABILITY TO 
CONDUCT NORMAL OPERATIONS TO 
MEET COMPLIANCE.

2. NOTICE OF LEGAL ACTION AGAINST 
INSURER OR INSURED.
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FAIR CLAIMS PRACTICES REGULATIONS

• Training and Certification (Section 2695.6)
– “Every insurer shall adopt and communicate to all 

its claims agents written standards for the prompt 
investigation and processing of claims and shall do 
so within ninety days after the effective date of 
these regulations and any revisions thereto.”
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FAIR CLAIMS PRACTICES REGULATIONS

• Training and Certification (Section 2695.6)
– All licensees shall provide thorough and adequate 

training regarding these regulations to all their 
claims agents. Licensees shall certify that their 
claims agents have been trained regarding these 
regulations and any revisions. Licensees need not 
train or certify “duly licensed attorneys.”
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FAIR CLAIMS PRACTICES REGULATIONS

Training and Certification (Section 2695.6)

All licensees shall demonstrate compliance by:
Individual Licensee must annually certify under  penalty of perjury that she 
has read and understands the regulations and amendments
The principal of an Entity Licensee must annually execute a certification 
under penalty of perjury  

THAT THE LICENSEE’S CLAIMS ADJUSTING MANUAL 
CONTAINS A COPY OF THESE REGULATIONS
THAT CLEAR WRITTEN INSTRUCTIONS REGARDING 
THE PROCEDURES TO BE FOLLOWED TO EFFECT 
PROPER COMPLIANCE WERE PROVIDED TO ALL 
CLAIMS AGENTS.
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FAIR CLAIMS PRACTICES REGULATIONS

 Training and Certification (Section 2695.6)
◦ All licensees shall demonstrate compliance by: (Cont.)
3.  Where the licensee retains insurance adjusters (independent 

stricken), the licensee must provide training to the insurance 
adjusters regarding the regulations and annually certify under 
penalty of perjury that such training is provided. Alternately, the 
insurance adjuster may annually certify in writing, under penalty 
of perjury that he or she has read and understands the 
regulations and all amendments or has successfully completed a 
training seminar which explains these regulations.
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FAIR CLAIMS PRACTICES REGULATIONS

• Training and Certification (Section 2695.6) 
(Cont.)
– All licensees shall demonstrate compliance by:

4.  A copy of the certification required shall be   
maintained at the principal place of business of 
the licensee.
5. The annual certification must be completed 
by September 1 of each calendar year.
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STANDARDS FOR PROMPT, FAIR AND EQUITABLE 
SETTLEMENTS 

(Section 2695.7(a))

• No insurer shall discriminate in its claims 
settlement practices based upon the 
claimant’s age, race, gender, income, religion, 
language, sexual orientation, ancestry, 
national origin, or physical disability or upon 
the territory of the property or person 
insured.
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STANDARDS FOR PROMPT, FAIR AND EQUITABLE SETTLEMENTS 
(Section 2695.7(b)(1)) 

Denial or Rejection of Claim in Whole or in Part

• If denied or rejected in whole or in part:
– Must be in writing
– Statement listing all bases for such rejection or denial 
– Factual and legal bases for each reason within insurer’s 

knowledge
– Policy references to provision, condition or exclusion must 

be given if denial or rejection of a first party claim
– Must provide an explanation of the application of the 

provision, condition or exclusion.
– Denial, rejection, dispute of liability or damages of a third 

party claim must be in writing
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STANDARDS FOR PROMPT, FAIR AND EQUITABLE SETTLEMENTS 
(Section 2695.7) 

Denial or Rejection of Claim in Whole or in Part

– Must include a statement that if claimant believes all or 
part of the claim has been wrongfully denied or rejected he 
or she may have the matter reviewed by the California 
Department of Insurance and include the address and 
telephone number.

– No disclosure required if it would reasonably be expected 
to alert a claimant to the fact that the claim is suspected to 
be fraudulent

– Every insurer shall conduct and diligently pursue a 
thorough, fair and objective investigation and shall not 
persist in seeking information not reasonably required for 
or material to the resolution of a claim dispute. Section 
2695.7(c)(2)(d)
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2695.7(r) Ensuring the Accuracy of Data
“ A Strict Liability Standard”
The proposed section specifies that insurers 
must take reasonable steps to ensure the 
accuracy of data used in evaluating and 
settling claims. Although insurers are 
permitted to use third party vendor services 
to determine damages, they are required by 
law to offer adequate, accurate settlements 
no matter what information and resources 
are used to establish damages.
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STANDARDS FOR PROMPT, FAIR AND EQUITABLE 
SETTLEMENTS 

(Section 2695.7(p) and (q))

 Every insurer shall provide written notification to a 
first party claimant as to whether the insurer intends 
to pursue subrogation of the claim. Where an insurer 
elects not to pursue subrogation, or discontinues 
pursuit of subrogation, it shall include in its 
notification a statement that any recovery to be 
pursued is the responsibility of the first party 
claimant. No notification required if deductible is 
waived, there is no deductible, the loss does not 
exceed the deductible or no legal basis for 
subrogation.
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STANDARDS FOR PROMPT, FAIR AND EQUITABLE 
SETTLEMENTS 

(Section 2695.7(p) and (q))

• A subrogation demand shall include a 
first party claimant’s deductible. 
Subrogation Recoveries must be 
shared on a proportionate basis with 
first party claimant. No deduction for 
legal or other expenses unless outside 
attorney or collection agency 
retained. (Not applicable to disability or health 
insurance.)
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Additional Standards Applicable to First Party and 
Commercial Property Insurance (Section 2695.9)

When a residential or commercial property 
insurance policy provides for adjustment 
and settlement of first party losses the 
following standards apply:
◦ No insurer shall require or suggest that the insured have the property 

repaired by a specific individual or entity unless referral is requested 
by the claimant or the claimant has been informed in writing of the 
right to select a repair individual or entity and the insurer shall cause 
the damaged property to be restored to no less than its condition 
prior to the loss and repaired in a manner which meets accepted 
trade standards for good and workmanlike construction at  no 
additional cost to the claimant other than as stated in the policy. 
2695.9(b), (c) (1) and (2)
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Additional Standards Applicable to First Party and 
Commercial Property Insurance (Section 2695.9(d)) (cont.)

 If losses are settled on the basis of a written scope and or 
estimate prepared by or for the insurer, the insurer shall supply 
the claimant with a copy of each document upon which the 
settlement is based. The estimate prepared by or for the insurer 
shall be in accordance with applicable policy provisions, of an 
amount which will restore the damaged property to no less than 
its condition prior to the loss and which will allow for repairs to 
be made in a manner which meets accepted trade standards for 
good and workmanlike construction. The insurer shall take 
reasonable steps to verify that the repair or rebuilding costs 
utilized by the insurer or its claims agents are accurate and 
representative of costs in the local market area.
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Additional Standards Applicable to First Party and 
Commercial Property Insurance (Section 2695.9(d)) 

• If the claimant subsequently contends, based upon a written 
estimate which he or she obtains, that necessary repairs will exceed 
the written estimate prepared by or for the insurer, the insurer shall: 
– (1) pay the difference between its written estimate and a higher 

estimate obtained by the claimant; or, 
– (2) if requested by the claimant, promptly provide the claimant 

with the name of at least one repair individual that will make 
the repairs for the amount of the written estimate. The insurer 
shall cause the damaged property to be restored to no less than 
its condition prior to the loss and which will allow for repairs in 
a manner which meets accepted trade standards for good and 
workmanlike construction at no additional cost to claimant
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Standards for Estimates of 
Replacement Value

• 10 CCR § 2695.183
• § 2695.183. Standards for Estimates of Replacement Value.
• No licensee shall communicate an estimate of replacement cost to an applicant or insured in connection with an application for or renewal 

of a homeowners’ insurance policy that provides coverage on a replacement cost basis, unless the requirements and standards set forth in 
subdivisions (a) through (e) below are met:

• (a) The estimate of replacement cost shall include the expenses that would reasonably be incurred to rebuild the insured structure(s) in its 
entirety, including at least the following:

• (1) Cost of labor, building materials and supplies;
• (2) Overhead and profit;
• (3) Cost of demolition and debris removal;
• (4) Cost of permits and architect’s plans; and
• (5) Consideration of components and features of the insured structure, including at least the following:
•
• (A) Type of foundation;
•
• (B) Type of frame;
•
• (C) Roofing materials and type of roof;
•
• (D) Siding materials and type of siding;
•
• (E) Whether the structure is located on a slope;
•
• (F) The square footage of the living space;
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PENALTIES
(Section 2695.12)

 The Department has issued penalties from $5,000 
to $10,000 per act. (Insur. Code Section 790.035)

 If prior improper conduct, penalties range from 
$5,000 to $65,000. (Insur. Code Section 790.07)

 Penalties could be as much as $1 Million.
 Revocation of license or halt placement of business 

with non-complying insurer. Insur. Code Section 
790.07)
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Mercury Insurance Company 
Fined $1 Million

• Mercury Insurance agrees to $1 million settlement for compliance 
violations

• In March, 2016, Insurance Commissioner Dave Jones announced a $1 million 
settlement with Mercury Insurance Company, Mercury Casualty Company and 
California Automobile Insurance Company. This settlement stems from a 
regularly scheduled market conduct exam based on which the California 
Department of Insurance (CDI) found that Mercury violated California law 
more than 350,000 times based on more than 50 illegal rating and 
underwriting practices. In addition to the $1 million fine, Mercury agreed to 
business practice reforms.

• The Department found a range of unlawful violations across several lines of 
insurance. The exam concluded, among other things, that Mercury failed to 
provide reasons for non-renewals and cancelations, used unapproved and 
unfiled rates, failed to consistently follow their own rating and underwriting 
rules, and failed to make certain required disclosures in Spanish.

• CDI conducts market conduct examinations of insurance companies to ensure 
the companies are complying with the California Insurance Code and the 
California Code of Regulations with respect to rating, underwriting and claim 
practices. Exams can be scheduled based on consumer complaint activity, 
special requests, or at regular intervals.

March 25, 2021



TIME DEADLINES 
CALIFORNIA FAIR CLAIMS REGULATIONS

IMMEDIATELY

15-DAY DEADLINES

Insurer to
acknowledge

claim
2695.5 (e)(1)

Respond to 
Insured’s
inquires

2695.5 (b)

Provide necessary
claim information 

to Insured
2695.5 (e)(2)

Commence 
investigation of

claim
2695.5 (e)(3)

Give copy of 790.03 and 
inform Insured of regulations

and website
790.034 (b)

30-DAY DEADLINES

40-DAY DEADLINE

60-DAY DEADLINE

Agent must notify Insurer of Claim
2695.5 (d)

Insurer to notify Insured of Statute of Limitations if 
Within 60 days before Statutes’ expiration. 2695.7 (f)
Not applicable if claimant has legal representation.

Accept or deny claim and/or advise if more time needed. 2695.7 (b) 

Inform claimant of running of Statute of Limitations. 2695.7 (f)

Pay accepted amount
of Claim 
2695.7 (h)

If extended time is needed & requested
report to Insured every 30 days

2695.7 (c)(1)

Pay negotiated 
settlement amount

2695.7 (h)

Report every 30 days if 
advised add’l time needed

2695.2 (c)(1)

Immediately or w/i 5 Days
Preauthorize Non-emergency

Medical

269511.(3)
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Be Prepared, Be Confident, Be Familiar 
with Key Insurance Regulations

• Preparation is Paramount  
• Body language that exudes sincerity and confidence
• Actions showing reasonableness towards the Insured 
• A Thorough understanding of the file
• A  General understanding of the Insurance 

Regulations 
• Will lead to a successful deposition. 
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Fearlessness
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